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September 2, 2022 

 
 
 
Hon. John D. Ragan 
Chairman, House Government Operations Committee 
425 5th Avenue North 
Suite 526 Cordell Hull Bldg. 
Nashville, Tennessee 37243 
 
Re:   Request for Response to Policy Review concerning Title IX Compliance and  
 The Department of Education’s Notice of Interpretation, dated June 22, 2021. 
 
 
Dear Chairman Ragan: 
 
President Noland asked me to respond to your August 22, 2022, letter regarding East Tennessee State 
University’s publications, policies, and websites concerning Title IX’s applicability to discrimination 
based upon sexual orientation and gender identity. 
 
The University did not change its Title IX Compliance Rule in response to the Department of 
Education’s Notice of Interpretation, dated June 22, 2021.  We filed our Title IX Compliance Rule 
with the Tennessee Secretary of State on May 4, 2021, before the Department of Education published 
its interpretation.  Our rule does not apply to discrimination because of sexual orientation or gender 
identity.  The rule became effective on August 2, 2021.  Since that time, we have taken no action to 
amend our rule.   
 
Separately from our Title IX Compliance Rule, the University has had existing policies that prohibit 
discrimination because of sexual orientation and gender identity since we became independent of the 
Tennessee Board of Regents.  From March 24, 2017, until January 14, 2020, we followed TBR policy 
PPO-80, which prohibited discrimination because of “sexual orientation” and “gender 
identity/expression.”  On January 14, 2020, pursuant to the power granted by Tennessee Code 
Annotated, Sections 49-8-203(a)(1)(D) and (E) and 49-8-203(a)(4) to establish policies concerning 
“campus life,” “the conduct of students,” and “operation of the institution,” we replaced PPO-80 
with our Policy on Sexual Misconduct.  The Policy on Sexual Misconduct proscribed “sex-based 
harassment,” which the University defined to include discrimination based upon “sexual orientation.”  
The policy also proscribed “gender-based harassment,” which the University defined to include 
“harassment based on gender identity or non-conformity with sex stereotypes.”  More recently, on 
October 12, 2021, again pursuant to authority granted by statute, we adopted our current Policy on 
Discrimination, Harassment, and Sexual Misconduct.  This policy, like its predecessors, prohibits 
discrimination, harassment, and sexual misconduct based upon, among other things, “sexual 
orientation” and “gender identity.”  We have not amended this policy since its adoption.  
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We adopted these policies to remain consistent with the Southern Association of Colleges and Schools 
Commission on Colleges’ (“SACSCOC”) position statement on diversity, equity, and inclusion, which 
includes a commitment to including people regardless of their “sex/gender identity” or “sexual 
orientation.”  As SACSCOC explains: 
 

By creating and sustaining an equitable and inclusive institutional culture, colleges and 
universities can foster a community in which all members can be respected and 
appreciated for their differences, and in which learners can be engaged to reach their 
full potential. 

 
As stated in our Employee Code of Conduct, “ETSU is committed to the core values of people, 
relationships, diversity, excellence, efficiency, and honesty, as well as to creating a university 
community committed to integrity, respect for diversity, engagement in the community, and non-
violence.”   These policies are integral to fulfilling our educational mission.  More importantly, these 
policies have nothing to do with Title IX and do not state that Title IX protects people from 
discrimination because of their sexual orientation and gender identity. 
 
Moreover, we are an employer governed by the Title VII of the Civil Rights Act of 1964. The United 
States Supreme Court held in Bostock v. Clayton County, Georgia, 140 S.Ct. 1731 (2020), that Title VII 
prohibits us from discriminating against applicants and employees because of sexual orientation or 
gender identity/expression.  Furthermore, we are a federal contractor subject to Executive Order 
11246, as amended by Executive Order 13672, which prohibits us from discriminating against an 
employee because of the employee’s sexual orientation or gender identity/expression.   
 
To the best of our knowledge, our policies, publications, and websites as currently constituted 
correctly reflect our legal obligations under state and federal law. 
 
If you have any more questions, please feel free to contact my office. 
 

Sincerely, 

 
Mark A. Fulks 
University Counsel 

 
 
 
 


